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All eyes on Baku and the climate finance goal

he New Collective Quantified Goal

(NCQG) will be a key determinant of

COP29 (also touted as a “finance COP’)

turning out to be successful. The
foundation of climate finance actions is
unequivocally centred on addressing the “needs
and priorities of developing countries”, as
mandated in Article 9 of the Paris Agreement.
NCQG, and set to be finalised at COP29, will shape
the future of climate finance. COP29 is being held
in Baku, Azerbaijan, from November 11 to 22,
2024.

Unresolved battles

In the debate over the NCQG, countries with
diverse interests are taking sharply differing
positions, as highlighted in the recent high-level
ministerial dialogue on NCQG ahead of COP29.
Key unresolved issues include the structure and
the scope of the NCQG, the scale of financial
contributions, and time frames, and sources.
Developing countries insist that the financial
burden must not shift unfairly onto them. They
empbhasise the responsibility of developed
countries to provide support, laying stress on the
need for equity in climate finance, with a balance
between adaptation and mitigation. Their
position favours clear, quantitative targets, with a
focus on public finance, grants, and concessional
loans, alongside specific, predictable time frames
of either five or 10 years.

In contrast, developed countries push to
broaden the contributor base, advocating for a
more inclusive approach to climate finance. They
prioritise outcome-driven strategies, targeting
low emissions and climate resilience, while
exploring innovative financing and flexible,
multilayered finance structures.

The $100 billion annual climate finance pledge,
made in 2009 and extended to 2025, has been a
glaring source of distrust. Developed countries
missed the original 2020 deadline, only meeting
the target in 2022, undermining faith in their
commitments and leaving developing countries
struggling with the consequences of delayed
action. Moreover, the $100 billion target is
woefully insufficient. Trillions are needed. The
Standing Committee on Finance estimates that
for 48% of costed needs from 98 parties, the
amount required for climate action ranges
between $5.036 trillion and $6.876 trillion.

Although the OECD reports that the $100
billion goal was met for the first time in 2022,
with developed countries mobilising $115.9
billion, the reality exposes serious flaws. There
are insufficient resources for adaptation, and the
over-reliance on loans, instead of grants, is
pushing vulnerable countries further into debt.

Grants-based public finance must be the core
of climate finance, with concessional loans
supplementing but not replacing it. Private
investment is useful for clean energy but falls
short in adaptation projects, where the returns

Vibha Dhawan

Director-General, TERI

Shailly Kedia
Senior Fellow, TERI

With
developing
countries
burdened by
the climate
crisis they did
not cause. the
critical question
is whether
negotiations on
global climate
finance will
deliver
outcomes or
just promises

are less clear. This investment bias towards
mitigation leaves crucial adaptation efforts such
as infrastructure resilience and disaster
management severely underfunded. Accessing
funds from entities such as the Green Climate
Fund and Global Environment Facility remains a
significant hurdle for developing countries,
hindering their ability to adapt.

Issue with expanding the contributor base
Discussions on expanding the contributor base
for the NCQG raise significant concerns regarding
equity and the effectiveness of climate finance
negotiations. According to submissions on the
new collective quantified goal on climate finance,
Switzerland and Canada have proposed
expanding the contributor base to include
additional countries based on criteria such as
emissions and GNI per capita (PPP). The
Canadian and Swiss proposals largely seek to
target China along with oil-producing countries
such as Bahrain, Brunei, Kuwait, Qatar, Saudi
Arabia and the United Arab Emirates.
Considering climate change impacts, aspects such
as vulnerability, energy poverty and human
development are extremely important.

The discussions on expanding the contributor
base are not new and were pushed during the
Paris Agreement talks. Developed countries
argued that wealthier nations should step up,
citing shifting global economies. The developing
countries pushed back, seeing it as an attempt to
sidestep the core principles of equity and
common but differentiated responsibilities that
underpin climate negotiations. This move was
seen as a threat to dilute accountability, shifting
the burden away from those historically
responsible for the climate crisis. The discussion
on the contributor base exceeds the intended
mandate, risking delays in crucial negotiations.
Given the pressing need for climate action, this
debate risks stalling progress at COP29.

The foundation of the NCQG and climate
finance commitments should be firmly anchored
in Article 9 of the Paris Agreement, which
mandates a balance between adaptation and
mitigation finance, emphasising public and
grant-based finance for adaptation to avoid
increasing the debt burden on developing
countries.

Yet, developed countries are advancing a
narrative focused on “low greenhouse gas
emissions and climate-resilient development”,
which carries significant political implications for
their legal obligations under the Paris Agreement
and the United Nations Framework Convention
on Climate Change.

This narrative shift appears to be an attempt to
dilute explicit responsibilities by broadening the
scope of interpretation. Such a shift undermines
both the spirit and the letter of Article 9 of the
Paris Agreement, violating the principle of pacta
sunt servanda, which demands that treaties and

agreements be upheld in good faith.

The Standing Committee on Finance (SCF) has
updated the operational definition of climate
finance. The current definition of climate finance
is “Climate finance aims at reducing emissions
and enhancing sinks of greenhouse gases, aims at
reducing vulnerability, increasing adaptive
capacity, and mainstreaming and increasing
resilience of human and ecological systems to
negative climate impacts, and includes financing
for actions identified in a country’s nationally
determined contribution, adaptation
communication, national adaptation plan,
long-term low-emission development strategy, or
other national plan for implementing and
achieving the goals of the Paris Agreement and
the objective of the Convention”.

The absence of an explicit reference to
additionality in the adopted definition is a critical
oversight, as it leaves room for ambiguity on
whether climate finance constitutes new and
incremental support. Finance refers to the
targeted allocation of public funds from
developed to developing countries to support
climate mitigation and adaptation, while
investment involves the allocation of capital with
the expectation of profit, which may not align
with climate priorities. Counting private
investments as part of the NCQG risks diluting the
accountability and the responsibility of
developed countries to provide clear, targeted,
and equitable climate finance, as private capital
often lacks the public purpose and oversight
essential to meeting international climate
objectives, especially adaptation. Having
common accounting frameworks continues to be
critical.

On the NCQG

Developing countries need not only finance but
also technology transfer and capacity building as
a means of implementation to support both
mitigation and adaptation. However, procedural
barriers within multilateral mechanisms, which
often prioritise ‘value-for-money’ over
‘need-for-money’, can hinder their access to
funds.

As COP29 approaches and the NCQG is set to
be finalised, the negotiations will decide if climate
finance truly addresses the urgent needs of
developing countries burdened by the climate
crisis they did not cause.

The NCQG’s success hinges on whether it
restores faith in multilateralism and rebuilds the
fractured trust between developed and
developing countries. If the process fails to
account for historical responsibility, the unique
challenges of developing countries, and the need
for capacity building, it risks widening the divide.
As the world heads towards Baku, the critical
question remains: will the negotiations on global
climate finance deliver just outcomes or just
promises?
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Can the state acquire all private property?

When can private properties be taken over by the government? Why was the right to property taken out from the list of Fundamental Rights? What does Article

39 (b) of the Directive Principles of State Policy articulate? Why was Justice V.R. Krishna Iyer’s interpretation of the same struck down?

EXPLAINER

Rangarajan. R

The story so far:
nine-judge Constitution Bench
of the Supreme Court, in a
majority judgment (8:1), held
that not every private resource
can be considered a ‘material resource of
the community” to be used by the
government to serve the ‘common good.
This overturns the earlier interpretation
formed in 1977 that has been followed by
the Supreme Court till 1997.

What are constitutional provisions?
Part IV of the Constitution contains the

Directive Principles of State Policy (DPSP).

These are principles that the government
should follow to achieve social and
economic justice in our society. Article
39(b) in Part IV provides that ‘ownership
and control of material resources of the
community are so distributed as best to
subserve the common good.

The Constitution originally guaranteed
right to property and compensation for
acquisition as a Fundamental Right under
Articles 19(1)(f) and 31 respectively. Article
31C was added through the 25th
amendment in 1971. It provided an
exception that laws made to fulfil the
principles under Articles 39(b) and (c)
shall not be void on the ground that it
violated Fundamental Rights including
right to property. In the Kesavananda
Bharati case (1973), a 13-judge Bench of
the Supreme Court upheld the validity of
Article 31C but made it subject to judicial
review. In 1978, the right to property was
omitted from Fundamental Rights and
made a constitutional right under Article
300A. Any law to acquire private
property by the government should only
be for a public purpose with adequate
compensation meted out.

What were earlier judgments?
In State of Karnataka versus Ranganatha
Reddy (1977), a seven-judge Bench of the

Supreme Court upheld a Karnataka State
law that nationalised private bus
transport services. Justice V.R. Krishna
Iyer wrote a separate ‘afterword”
interpreting the phrase ‘material resource
of the community’ contained in Article
39(b). He held that it embraces all
national wealth, not merely natural
resources, and all the private and public
sources of meeting material needs. This
minority judgment formed the basis of
the Sanjeev Coke Manufacturing Company
versus Bharat Coking Coal Limited (1982)
case, that upheld the nationalisation of
coke oven plants. It was again relied on in
Mafatlal Industries Limited versus Union of
India (1996).

What is the current ruling?
In Property owners’ association versus
State of Maharashtra, a seven-judge Bench

ISTOCKPHOTO

referred the issue of interpretation of
Article 39(b) to a nine-judge Bench. The
current majority opinion (for seven
judges including the CJI) held the
interpretation of V.R. Krishna Iyer, that
every privately-owned property could be
used by the state as a ‘material resource’
to ‘subserve the common good’, as a rigid
economic ideology that advocates greater
governmental control over private
resources. Therefore, it was rejected by
the majority opinion which said that India
has moved on from a socialistic model to
a market-based liberalised economic
model.

1t held that to qualify as a ‘material
resource of the community,” a resource
must be ‘material’ and ‘of the
community.” The ‘public trust doctrine’
and context-specific key factors that
would determine this are the inherent

| characteristics of the resource; its impact

on community well-being; its scarcity;
and the impact due to its concentration in
private hands. Hence, certain resources
like forests, ponds, spectrum, mines and
minerals may fall within the scope of
Article 39(b) even if they are privately
held. However, not every private resource
automatically qualifies just because it
meets material needs. The term
‘distribute’ in Article 39(b) also carries a
wide meaning that can include both
government acquisition and
redistribution to private players, as long
as it serves the common good. Justice
Nagarathna concurred partially with the
seven-judge majority while opining that
all private resources except ‘personal
effects’ like apparel, jewellery etc., can be
transformed into a ‘material resource of
the community’ through nationalisation,
acquisition etc. Justice Sudhanshu Dhulia
wrote the sole dissenting opinion where
he upheld the interpretation of V.R.
Krishna Iyer in the Ranganatha Reddy
case and opined that it is for the
legislature to decide on how the
ownership and control of material
resources is to be distributed.

What is the way forward?

Our economy has changed from a
socialistic pattern to a liberalised,
market-oriented model. The ensuing
growth has uplifted vast majority of
people from abject poverty. However,
there is also a growing inequality that
needs to be addressed. This judgment
should protect the small farm and forest
lands of marginalised sections from
forceful acquisitions by the government.
Equally important is the sustainable
exploitation and distribution of material
public resources within the domain of the
government.

We must bear in mind that we have not
inherited the earth and its resources from
our ancestors but have borrowed it from
our future generations.

Rangarajan. R is a former IAS officer
and author of ‘Polity Simplified’. Views
expressed are personal.
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Are CSR contributions to

agriculture properly tracked?

How much of an impact does agriculture have on India’s GDP? What are the key requirements to improve

agricultural sustainability? What hinders CSR’s potential with respect to agriculture?

Dasari Giridhar
Manan Bhan

The story so far:
decade ago, India became the
first country to legally mandate
Corporate Social Responsibility
(CSR). Section 135 of the
Companies Act 2013 outlines the rules
and regulations governing CSR. According
to the National CSR Portal, from 2014 to
2023, T1.84 lakh crore of CSR funds were
disbursed. With the extent of
contributions increasing, a question
arises: how can CSR help agriculture?

CSR’s contribution to agriculture
Nearly 47% of the population depends on
agriculture for employment, and the
fraction of India’s labour force in
agriculture is significantly higher than the
global average of 25%. Economically,
agriculture accounts for 16.73% of India’s

GDP. Now that India’s food production is
on a relatively stable footing, concerns
focus on the degradation of the natural
resource base, stagnant farmer incomes,
and threats caused by climate change.
Lately, there have been clear signs
from corporate entities that they wish to
contribute to climate action and
sustainability in the agricultural sector in
India through their CSR budgets.
According to an outlook report prepared
by a CSR platform last year, 23% of
companies surveyed had “environment
and sustainability” as their CSR priority
area. Capital requirements and
infrastructural development are the most
important needs of Indian agriculture
today — and this is also where CSR
activities have previously contributed and
are expected to continue doing so. Some
examples of such activities include
establishing grain banks, farmer schools,
livelihood projects based on agriculture

and allied activities, water conservation
projects, and energy-eflicient irrigation.
The recent paradigm shift in agriculture
towards sustainability and modern
agriculture makes a good case for CSR
funds from the private sector.

The main obstacle

There is an important problem that
hinders CSR’s potential in agriculture:
there is currently no way to fully
determine the extent of funding going
into these projects consistently and
distinctively, and to categorise them
based on targeted sectors of CSR
activities. In other words, current
reporting mechanisms have little to no
emphasis on agriculture-related CSR
initiatives. Under activities mentioned in
Schedule VII of the Companies Act,
activities targeting agricultural
sustainability could fall under 11 of the 29
development sectors of CSR allocations.

These are gender equality; agroforestry;
poverty, eradicating hunger and
malnutrition; technology incubators;
animal welfare; environmental
sustainability; livelihood enhancement
projects; conservation of natural
resources; rural development projects;
socio-economic inequalities; and
women'’s empowerment. But there’s little
chance of tracking the funds spent for
agriculture-related initiatives alone
because these 11 sectors encompass a
great variety of activities, many of which
are unrelated to agricultural
sustainability, thus affecting reporting and
limiting sectoral impact assessments.

Given the importance of agriculture for
the Indian economy and its place in the
country’s plans and strategies to
engender more sustainable growth and
effect a just transition, specifying
agriculture as a distinct sector in CSR
activities is crucial. Transitioning the
reporting framework based on sectors
receiving funds would also help
streamline and better target the available
funds, add more meaning to the
contributions, and ensure transparency.
Likewise, identifying the prevailing
sustainability issues vis-a-vis
agroecosystems and directing funds
according to requirements will help drive
tractable changes.

Dasari Giridhar is a research associate
and Manan Bhan is a Fellow in Residence —
both at ATREE, Bengaluru.
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g nfafafiat o1 wrf e, Hufar o © $© U9 & @l

AT HTIR I & Ierevn # yafaruiiy aerarsit &) &8 BT, HU-l & HHATRG! & ard W§gdaT
DI FeTdT ST 3R [ HRAT M B

HRA § ISR B! IRURS FU F Th WUSGR] A & U T &7 o1l g |

eI, U=t ST 2013 & URT 135 & YFSM1d & WY, YR AT Ugal ¥ &9 a1 forgm fAfdy

Hufa & foIe TSR &1 duTfe 9 9 Sifard &1 fea

%Haraa, 2014 T U ¥ Ay, THsiiaR a1 Gl arell Hual & fag et STk T guTat
|

e fird HATerd: a1foTey iR ST Harer g

»

fAf & 3t 3 aref Hufar:

o 3 Hufar ot Fgfefad dF AaFdst & ¥ fordt & SR o ol €, 3% WTeR R T AT SIS 5|
0 500 FRIS TT T I HfUH DI Y T arett HUT, a1

0 1,000 TR T T ITY Y BT e3NaR, AT
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o dhTd Yaad faxia a¥f & GRM 5 FRIS FUY I I b BT Y H|

o Tt Hufat &l fUza 9 aof & omm siva aiffes &y &1 2% HTHSR T\ HRAT AGRIS gl o
ifefam & 39 nfafafiat &) off TEiee fosar ma § o fan S 9@ € SR ol adie 9 dufar
HTFSR GRATTY/ BT H YR HR Thel! & |

39 TP BT USR:
0 CSR Y vH1:
- Gl 9g: 2014 ¥ 2023 Th, YR H HUMHl A Giffgs U ¥ WTHSAR Tfafedt R e 31.84
NI RUSRCERE A
- g1 oo fa<iig oy 2022-23 # 301 9t Hufal & fore Mg diegem soie 213,426 HS I,
Tafep aRde T ,3 12,890 BRIS UT, S 96% & 3Hfeeh &Y SUTeH & a=ifdl 2|
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(SRS ATUR g 1 =1 g1 AMfgu|
India should be part of RCEP, CPTPP: NITI Aayog CEO BV.R Subrahmanyam

Press Trust of India
NEW DELHI

India should be a part of
the Regional Comprehen-
sive Economic Partnership
and Comprehensive and
Progressive Agreement for
Trans-Pacific Partnership,

NITI Aayog CEQO BV.R. Sub-
rahmanyam said on
Thursday.

India pulled out of the
RCEP in 2019 after entering
negotiations in 2013. The
RCEP bloc comprises 10
ASEAN group members
(Brunei, Cambodia, Indo-

nesia, Malaysia, Myanmar,
Singapore, Thailand, the
Philippines, Laos and Viet-
namy) and six FTA partners
— China, Japan, South Ko-
rea, Australia and New
Zealand.

“India is one of few
countries which are not a

& arue 3 Wit & Ik #:

» Ig Glau-gd TRES P & WeH (SMRAH) & Ie® R 3R 9% Had AR JHd (FTA) WRTGR! & &4
TH URATfad o |
W U I BT =T gt SR Tarsfl, Ffgd Fuar 3ife & FUR B R HRAT 5 |
» TR X RCEP &A1 & 10 3MRAM THE & I (Fs, HaISTl, SSHIRMAT, AARMAT, TR, RMR, yEds,
flpelidia, amei iR fagdam) iR 3% ©g FTA UFER - dH, SUM, <fémr ifkan, siiefrar sik gids
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part of large trade agree-
ments. India should be a
part of RCEP (Regional
Comprehensive Economic
Partnership) and CPTPP
(Comprehensive and Pro-
gressive Agreement for
Trans-Pacific Partnership)
and become a member,”

Mr. Subrahmanyam said at
an Assocham event.
“...that will be best for
India’s Micro, Small & Me-
dium Enterprises (MSME)
sector. The 40% of India’s
exports are from MSMEs.
Big corporates are not
great exporters,” he added.

CPTPP is a free trade
bloc spanning five conti-
nents made up of Pacific
rim countries of Canada,
Mexico, Peru, Chile, New
Zealand, Australia, Brunei,
Singapore, Malaysia, Viet-
nam and Japan.

“I don’t think we have

® RCEP ardf AdaR 2012 T YR g5 3R 1 SR 2022 HI AT 88

35

captured the ‘China plus
one’ opportunity as much
as we could have,” Mr. Sub-
rahmanyam said, adding
countries like Vietnam, In-
donesia, Malaysia, Turkey,
and Mexico probably bene-
fited more from °‘China
plus one’ than India.

® RCEP &1 3539 16 S0 & W1Y U ThIPd SO I 8, oY 378 T Ui <= & 314l 3R Jarfi o 39 &
A IS HRAT AT 81 I |
» gl FEiREd R $Ed 2 gl ok Jarsh &1 R, a9, Sfge Guer, fae Fuem, $-oiad, 7y iR
ey I9H, 3R e ggam|
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In News : Kumbhalgarh-Todgarh Raoli Sanctuary

A Bl H, 11 TeRi favivs IfAfd A A6 & HUATG-CleTe JAdah STHIARTI! 6! ST HARTI o &Y F F1Hd A
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» o 578 T fbailHieR &7 | Thal 3R 3RTae TdadTen | el I8 3HIRTY ISR, IogHe 3R Trat et &
FO G Pl IRaT B

» B ITRMI P RIGRE @ 39 &7 B 1971 & IIoilg R0y D fovam mar o)

B FIONg HHIRUY UfARIRE SHTTE faral 1 ORaT § 3R 39T A o} fordt & AW R a1 Tar 8|

afea:
B TIRY T it SYIRUY BT R PRt B 3R I b7 Trfdyes Fid g

» Ui gl R anf @1 gE B Afeal 3F e, e, gR iR Bl $ ¥u # T8ar €, T Tt ot 7 @l
e Al & o 3idd: 3Rd IR § firdd Sl €1

Tafa:
» TGl HS UHR B AT UTS ollcht 5, GBI T U &1, AR 3R WR Okl 5 UHR B gad i |
e

» Ig IR T I G, FitR, ST YR, FIerT, & UT, dgsiT 3R IR d Jied v 3R gerH SiTel SiaR]
& fore Iuged 3M1ar U Rl 7

1SS Vaelt AIHYRVY &b IR A

» T 3OR, TRl 3R IorqHe fora & TrH 495 af fpaiiaieR # them gan g1
B P A Hd o ClS &b TH TR X1 741 8, S U fafewr SifieRt & fSgia Io™ & 3faerd &1 geiid forar
|

SHP! RITIT 1983 W g8 At

B 3HIRUG YT J1aal! SITd &1 ORdT §, Sl g e S-Sl & o g

» Il I8 Y UTC gl o] faRiwdT 8, o/ i, S 3R gl & U it U USTfadl & 9 &1 Iadt o
R (@ffar IRTe), Tar sgfear AFRTH) S BelgR Tid 3R ST B siidd ot 8, S siRamel & 37 R
3 R, TR Bell & HgH |

» e T8 3 TSl & U Ue He@yul Har ®IF g, forad grrdt dgsi, Ixd Wiq, ok IR feRor nfia €|
geft TG aral 200 ¥ 3 velt genfadl & @R S 81 Udhd §, o I Sawrad, $feam fugT ok s
e et TNfa |
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Page : 08 Editorial Analysis
India, Pakistan and modifying the Indus Waters Treaty

30, 2024, in line with Article XII (3) of the

Indus Waters Treaty (IWT), underlines its
concerns about meeting ever-increasing domestic
water needs in a sustainable manner. The notice
is to review and modify the treaty to address
India’s specific concerns relating to altered
population demographics, along with agricultural
and other uses apart from the need to accelerate
the development of clean energy to meet India’s
emission rights. India has also mentioned in the
notice that the impact of persistent cross-border
terrorism in Jammu and Kashmir is impeding
smooth operations of the Treaty, undermining
the full utilisation of its rights in the Indus.

Article XII, which allows modification in the

treaty from time to time, lays down a very high
threshold: ‘a duly ratified treaty concluded for
that purpose between the two Governments’. If
one goes by the plea made by India and Pakistan
during the Kishenganga arbitral award 2013, it
appears unlikely that Pakistan and India will
reach a modification formula that is to their
satisfaction.

l ndia’s move to serve formal notice on August

Divergent approaches

India, as the upper riparian, treats optimal
utilisation as the object and the purpose of the
IWT. This is opposed to Pakistan’s (the lower
riparian) understanding of uninterrupted flow to
its side. This divergent approach relating to the
interpretation of the IWT’s purpose is one of the
factors responsible for the claims and
counterclaims by India and Pakistan over water
use. The Hague based Permanent Court of
Arbitration (PCA) did not side with the plea of
ecological harm raised by Pakistan under Article
IV (6) of the IWT. It allowed India to build
hydropower projects on the Kishanganga. But the
Tribunal has added a caveat: that India has to

Anwar Sadat
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Given the lack
of trust between
the two
countries,
renegoltiating
the IWT to
review and
make changes
might

prove difficult
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UPSC Mains Practice Question:

maintain a minimum nine cubic metre a second
flow. India has 33 hydro-power projects, in either
construction or planning phase, along the
western tributaries. The use of western rivers for
hydro-power generation is permitted under the
IWT but the crucial point is about India
maintaining minimum flow.

Challenges in managing resources

Ensuring optimum utilisation and maintaining
minimum flow would require better management
of the entire Indus Water Basin, resulting in
enhanced water resource. Meeting these goals is
remote in the given structure of the IWT, which
divides the separation of the Indus Basin into
eastern and western waters. India has
proprietary rights in the eastern rivers (Article I,
Ravi, Sutlej and Beas) while Pakistan has
proprietary rights in the western rivers (Article
111, Indus, Jhelum and Chenab). The idea of
partitioning the rivers was driven by historical
contingency relating to Partition and the appeal
to the Indian and Pakistani leadership as the only
rational strategy. The partitioning of the river
basin essentially severed hydrological
relationships between the rivers and their
tributaries, which not only made integrated water
resources management elusive but also led to
either minimal or no cooperation.

Although the IWT does not have a provision
relating to no harm rule, it still binds both the
riparians as the rule is a customary international
law. The obligation not to cause significant harm
is a due diligence obligation — it amounts to
saying that both riparians have to take every
appropriate measure to prevent harm while
undertaking a hydropower project or projects on
the shared water course having a potential
transboundary impact. The International Court
of Justice (IC]), in the Pulp Mills on the Uruguay

river case (2010) has identified conducting a
transboundary environmental impact assessment
(EITA) as an essential requirement of customary
international law for projects or activities with a
potential for transboundary effects. This
judgment amounts to saying India and Pakistan
will have to undertake EIA if a project has
potential transboundary effects. The 1CJ did not
identify the core components of an adequate EIA.

The Rule relating to equitable and reasonable
utilisation (ERU) of international watercourse,
which is enshrined in Article 5, and the factors
and circumstances for consideration to arrive at
an ERU in Article 6 of the 1997 UN Watercourses
Convention can guide both the riparians to meet
unforeseen circumstances. The ERU may be
leaned on to deal with unforeseen effects of
climate change such as depletion of glacial
reserves which cause a 30%-40% decrease in the
Indus’s water flow.

The proposal to review should consider the
provision in Article VIL1c which explicitly
provides that if both the parties are in agreement,
they can cooperate in joint engineering projects
along the river. Joint projects that are
appropriately designed and operated could offer
a chance to mitigate water variability that arises
from climate change.

Some suggestions

Given the lack of trust between the two parties,
renegotiating the treaty to review and make
modifications might prove difficult. A suggestion
could be using the IWT’s formal negotiation
procedures to arrive at a memorandum of
understanding and other cooperative avenues
that address issues as they arise, while using the
treaty as a structure to organise their
development of the basin (N. Zawahiri and D.
Michel, 2018).
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